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III. STATEMENT OF JURISDICTION
The Utah Court of Appeals has jurisdiction in this matter pursuant to Utah Code
Ann. §78-2a-3(2)(j)(1998).
IV. STATEMENT OF ISSUES PRESENTED FOR REVIEW
As a pre-requisite to filing a negligence action against a governmental entity, the
supreme court has consistently held that a claimant is required to strictly comply with the
notice of claim provisions in the Governmental Immunity Act (the "Immunity Act"). The
Immunity Act, at Utah Code Ann. § 63-30-11, prescribes who shall file the notice, what shall
be set forth in the notice, and to whom the notice shall be directed and delivered. It provides:
"(2) Any person having a claim for injury against a governmental entity
... shall file a written notice of claim with the entity before maintaining
an action
.... (3) The notice of claim shall set forth: a brief statement of the facts;
the nature of the claim asserted; and the damages incurred by the
claimant so far as they are known. The notice shall be ... directed and
delivered to ... the county clerk, when the claim is against a county."
This case presents two issues, first, whether this court may modify the law as
established by the supreme court, and second, whether Nichol complied with the notice
provisions of section 63-30-11 where Nichol directed and delivered her notice of claim to
the Salt Lake County Recorder.
A. Standard of Review.
A district court's dismissal of an action based on governmental immunity is a
determination of law that the appellate court reviews for correctness. Hall v. Utah State Dept.
ofCorr., 24 P.3d 958 (Utah 2001); Wheeler v. McPherson, 40 P.3d 632, 635 (Utah 2002);
Gurule v. Salt Lake County, 69 P.3d 1287, 1288 (Utah 2003).
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V. DETERMINATIVE AUTHORITY
Utah Code Ann. § 63-30-11(1998).
(2) Any person having a claim for injury against a governmental entity,
or against its employee for an act or omission occurring during the
performance of the employee's duties, within the scope of employment,
or under color of authority shall file a written notice of claim with the
entity before maintaining an action, regardless of whether or not the
function giving rise to the claim is characterized as governmental.
(3)(a) The notice of claim shall set forth: (i) a brief statement of the facts;
(ii) the nature of the claim asserted; and (iii) the damages incurred by the
claimant so far as they are known, (b) The notice of claim shall be: (i)
signed by the person making the claim or that persons agent, attorney,
parent, or legal guardian; and (ii) directed and delivered to:
(A) the city or town recorder, when the claim is against an incorporated
city or town; (B) the county clerk, when the claim is against a county....
Utah Code Ann. § 63-30-13 (1998).
A claim against a political subdivision, or against its employee for any
act or omission occurring during the performance of the employee's
duties, within the scope of employment, or under color of authority is
barred unless notice of claim is filed with the governing body of the
political subdivision according to the requirements of Section 63-30-11
within one year after the claim arises, or before the expiration of any
extension of time granted under Section 63-30-11, regardless of whether
or not the function giving rise to the claim is characterized as
governmental.
VI. STATEMENT OF THE CASE
A. Nature of the case.
This is an appeal from an order of the district court dismissing a negligence action
against Salt Lake County for lack of subject matter jurisdiction.
B. Course of proceedings.
On or about June 30,2000, Nichol sent a notice of claim to the Salt Lake County
Recorder, giving notice she suffered damages as a result of a motorcycle accident on
November 17, 1999 due to Salt Lake County's negligence. [R. 191-195]. Nichol sent an
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amended notice of claim to the Salt Lake County Recorder, giving notice she suffered
damages as a result of a motorcycle accident on November 17, 1999 due to Salt Lake
County's negligence on or about July 20, 2000. [R. 196-200].
On January 7,2002, Nichol filed a negligence action in district court against Salt
Lake County. [R. 1-9] Salt Lake County filed its answer with the district court on February
1,2002. [R. 114-118].
On March 18,2002, Salt Lake County filed a motion to dismiss the action for lack
of subject matter jurisdiction on the grounds Nichol failed to timely file a notice of claim as
required by the Immunity Act, specifically, she improperly served her notice of claim upon
the county recorder, rather than the county clerk. [R. 185-200].
On August 1, 2002, Nichol filed a memorandum in opposition to Salt Lake
County's motion to dismiss [R. 258-260]. On November 25,2002, Judge Tyrone E. Medley
signed the order granting Salt Lake County's motion to dismiss. [R. at 281, 282].
On November 29,2002, Nichol filed her amended notice of appeal. [R. 284-286].
On February 6,2003, the supreme court transferred this matter to the Utah Court of Appeals.
[R. 289].
C. Disposition in court below.
Judge Tyrone E. Medley ruled Nichol did not direct and deliver a notice of claim
to the county clerk as required the Governmental Immunity Act, and in light of the supreme
court's recent decision in Hall v. Utah State Department of Corrections, 24 P.3d 958 (Utah
2001), holding that the notice of claim provisions are to be strictly followed, granted Salt
Lake County's motion to dismiss for lack of subject matter jurisdiction. [R. at 281, 282].
D. Statement of Facts.
On November 17, 1999, the plaintiff fell from a motorcycle she was riding and
crashed onto the road at or near the north frontage road for 2100 South Street, between 5600
3

West and 6700 West, which is located within Salt Lake County. As a result of the accident,
she suffered personal injuries. [R. 1-8]. She believed the road was negligently maintained
by one or all of the following: Salt Lake County, West Valley City, Salt Lake City, Utah
Department of Transportation and the State of Utah. [R. 1-8]
On or about June 30, 2000, plaintiff directed and mailed a notice of claim to the
Salt Lake County Recorder. [R. 191 -195]. Thereafter, she again directed and mailed to the
Salt Lake County Recorder an amended notice of claim, on or about July 20,2000. [R. 196200].
VII. SUMMARY OF ARGUMENT
Nichol concedes that she did not directed and delivered her notice of claim to the
county clerk as required by the Governmental Immunity Act. She also concedes that the
existing law as determined by the supreme court in Wheeler v. McPherson, 40 P.3d 632,636
(Utah 2002) and Greene v. Utah Transit Authority, 37 P.3d 1156,1158 (Utah 2001) demands
strict compliance with the Immunity Act. Nevertheless, Nichol asks this court to "modify
existing law". The Utah Court of Appeals may not modify existing law as determined by the
Supreme Court.
VDI. ARGUMENT
THE DOCTRINE OF STARE DECISIS OBLIGATES THE
APPLICATION OF THE OPERATIVE STANDARD OF STRICT
COMPLIANCE WITH THE NOTICE PROVISION OF THE ACT.
A.

Stare Decicis

In the final sentence of her argument, Nichol concedes the "existing law" is against
her and invites this court to change the law as established by the supreme court. The last
sentence of her argument is: "Nichol therefore requests that this Court modify the existing
law, and find that Nichol's service on the county recorder satisfies the substantial
requirements of the Act." That is an invitation that this court is unable to accept under the
4

doctrine of stare decisis. The doctrine of stare decisis is a critical element of our justice
system because it ensures predictability of the law and the fairness of adjudication.

In

National Farmers Union Property and Casualty Company v. Moore, 882 P.2d 1168 (Utah
App. 1994) the court held, "This court [the Utah Court of Appeals] is not in a position to
overrule or hold contrary to explicit holdings of the supreme court under the doctrine of stare
decisis.". See also, Hart v. Salt Lake County Comm'n, 945?.125,138 (Utah Ct.App.)("This
court is obligated under the doctrine of stare decisis to accept the rulings of the supreme
court), cert, denied, 953 P.2d 449 (Utah 1997).
The supreme court has repeatedly held that the notice of claim provisions of
the Immunity Act should be strictly followed and when the action is against a county, service
upon the county clerk is mandatory. See Wheeler v. McPherson, at 637 (Utah 2002) and
Gurule v. Salt Lake County, 69 P.3d 1287 (Utah 2003). In Wheeler, the plaintiffs directed
and delivered their notice of claim to the county commissioners rather than the county clerk.
The Utah Supreme Court held:
Therefore in conformity with our long established jurisprudence
construing the statute-and with our recent interpretation of the 1998
amendment in Greene~-we reiterate today that the immunity act demands
strict compliance with its requirements to allow suit against
governmental entities. The notice of claim provision, particularly,
neither contemplates nor allows for anything less. Accordingly we
decline plaintiffs invitation to adopt a substantial compliance
interpretation of the Act.
Wheeler, at 636 (citing Greene v. Utah Transit Authority, 37 P.3d 1156 (Utah 2001)).
In Gurule, the plaintiff directed and delivered the notice of claim the county
commission and urged the court to abandon its strict compliance standard for more lax rule
of "reasonable strict compliance". The court reiterated the operative standard was strict
compliance. The court concluded:
The trial court was correct in dismissing the case for lack of subject
matter jurisdiction. Gurule failed to strictly comply with the notice of
claim provisions of the Utah Governmental Immunity Act.
Furthermore, there is no authority for allowing anything less than strict
5

compliance in the absence of ambiguity in the statute, which is not
present in this case. Accordingly, we afiirm.
Because the trial court correctly followed the supreme court's mandate of strict compliance,
its order of dismissal below should be affirmed.
B. Strict Compliance Mandated
Nichol contends that the County's actual notice of her claim and substantial
compliance should be sufficient to grant the trial court subject matter jurisdiction. As it was
explained in Greene, Wheeler, and Gurule, the 1998 legislated amendments to the notice of
claim provision of the Immunity Act, as well as a long historical precedent of Utah case law,
mandate strict compliance with the notice of claim provisions. Id., Wheeler, at 636.
Nichol's reliance on Brittain v. State, 882 P.2d 666 (Utah Ct. App. 1994) and Bishel v.
Merritt, 907 P.2d 275 (Utah Ct. App. 1995), as authority for allowing substantial compliance
is misplaced.
Brittain and Bishel like the case law cited on in Gurule, rely upon ambiguities in
the statute before the Immunity Act was amended in 1998. In fact, "the only authority for
allowing less than strict compliance is found in cases which depended upon ambiguities in
the [Immunity] Act" Gurule,at 1289. The supreme court has dismissed this argument. "We
find no ambiguity in section 63-10-11 's command that notice be delivered to the county
clerk" Id. at 1289.

Given the clear direction from recent precedent and manifested

legislative intent, the trial courts order of dismissal below should be affirmed.
IX. CONCLUSION
Nichol admits that she directed and delivered her notice of claim and her amended
notice of claim to the Salt Lake County Recorder and thus failed to strictly comply with the
Immunity Act. Nichol acknowledges that the most recent pronouncements from the supreme
court have rejected arguments requesting "substantial compliance" even when the
governmental entity had actual notice. Nevertheless, she bids this court to change the law
6

and find she as substantial complied with the Immunity Act. This court is unable to grant her
request under the doctrine of stare decisis. Nichol failed to vest the district court with
jurisdiction and her complaint was correctly dismissed.
DATED: August )<T, 2003.
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